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10,.1. thtl1l$J5.DD a month'; you gel-

• LocalSerYlcewlthyourchob of 2calUaIJ features such as Caller 10 Deluxe. Call Wailing
Deluxe, Call Return (·691. Jhree.Way CoDing and more - at no additional charge for 12 monthsl'

• Bell50utlfLong IlIstanceStrvlce for only 5$ 9 mlnutt - WITH NOMONTHLY FEE
for 12 mon\ll$l'

• BeIlSoatJa- Vo/ceMail ServIce -for!2 manths - so you never miss acalll'
\ IAvailable upon request:)
J •Local servIct coanlCtlon... waIvtd - a savings of up to $4lCOl

""'" wdglw )'N $50 CASH BACK'lospMdanyway,o.._tJ
GWyWSoullldtllwrstIM~•.me.ondl'8llcl&lltr.~cMstIw.

To sign up for this offer today. coli us loll free at l.mJHM02,
Monday lhrough Friday, 8am. -7 p.m. ESTand Saturday, 8am. -5 pm. EST.

Dr visit us anUne anytime at lMIlIoutIu:olIIwelcolM.
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$1500.
For less than a month, you get._

• I.ocaI ServIce wIlh your choice of2 ealUng-..-such as Caller 10
0<JIuxe, call WOiting Deluxe. calilleturn ("691. Three-Way CoIUng and
more -at nO aMotional chc>rge for 12 months"

• BellSoulho long Di.tance service for only~ A MINUTE 
wItH NO MONTHlY FEE for 12 month."

• Voice Ma~-f<w 12 months-so you never mi•• a ealU' _

PLUS. WfIII waive )'<lIN' Iacol service connectian fee - a
savings oflIP to $41.00/

And give you

$50 CASH BACK
to spend gny way you wantI-

It all adds up to one .weet dean Plus. the more serviee. you odd.
the more yo.. SAVE - high-speed Internet .ervlc••• OIRECWO service
and Ciilgulor Wireless! Only BellSouth dell...... the quarrty. service and
reUobiDIy you deserve. There's no need to go anywhere else!

To sign up "" this offerWdav. call us toU fi-ee ot 1.B11.761.7240.
Monday through Friday. Bo.m.-7p.m. EST

and Saturday. 8 a.m. - S p.rn. EST.
Or visit us onr"", at bellsouth.<:omlwelcome•
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AS AN ADDEO BONUS.
order OIRECTV service from

8ellSoulh and receive a 4-room
OIRECtVO System - FREE

with your annual commitment
to any TOTAl CHOICE"

programming pockage~

Includes satellite di.h.
up to of stoncJard reeeiver$,
and standard Insialfatlon.

lOk__on~credlll

Ask "bout DIRECTVs lI"ft'l offer
for premium chonnsb.
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Simple is good, and here's an offer that's simply perfect for you.

For only$22.95 a month; you1/get...

Plus, we'B gIve you

$100 CASH BACK'
to sp.md any way you wantl

Order oddilfonal.ervices and savel Got an extra $100 CASH 8ACK" when you order
8eIlSouth· FaslA.coss· OSl Ultra~ either Cingular Wireless· Q!! DlRECJVO service
from 8elfSouthl1hars a 10101of$2W CASH BIlCKI Ask OUr sales assaciate lor details.

P.Q. Bolt S30590
Birmingham, N-35253·D590

Dear Gene Dry,

Hurry! Act Now!

• Unlimited local cdls with lh. BellSouth· PreferredPack" Boodlei'

• Our most popular calling features, such as Caller ID DeMte,
eal waiting Deluxe. Call Return {'69I. and 1fve&.Woy Calling.
for much less than you WOYld pay for each feature seporatelyJ

• BeIISouth·long Distance ServIc. lor only lie a minute 
WITH NOMONIHIY FEE for 12 months'-

• No comection charge to COme back to 8ellSouthl

BeliSouth is the one company that offers it all - high-speed Internet services, local
and long distance, Cingular Wireless and DlRECTV service.

To sign up for this offer locloy, call us toll free at IBn.876/,762,
Monday through Frldav, 8 a.m. -7p.m. EST and Saturday, 8 a.m. - 5 p.rn. EST
and be sure 10 mention promo code AGOSB.
Or visit us online any time at beUsouth.com/welc:ome.

Carlos A. Salinas
Senior Director
Consumer Marketing

Paro aspaiioJ porfavor llome QI LSaa..n4.9Z22.

(see bc:x:k for rnotedetoJsJ





N OT/llfPKE§§El) WIl1Il1IF Nt7lO/C§ Of' YOUR PIION£ COMPANY? §W/TCII TO 8£li§(}(JT!I.
Iff"P.fOIIWi" TO ImRKA§ HARP A§ 1ff".cAN TO MAKE §UNAlL Of' YOUR !IE£P§ ANNET.

AN/) l1IF BUTPART No Iff"WON, NAVE TO WEAR~ TO PO IT.

BelISouth is the one company that offers it all with local, long distance, Internet services,
satellite TV and Cingular Wireless! Simply put. this is a package you can't afford to pass up.

For less than $35.00 a month,' you get...

o Loca/ Service with your choice of 2 calling features such as Caller ID Deluxe,
Call Waiting Deluxe, Call Return (069), Three-Way Colling and more - at
no additional charge for 12 months!'

o BellSouthe Unlimited plan for long dlstance..24 hours a day, 7 days a week.'

o Voice Mail - for 12 months - 50 you never miss a caRl' (Avoilableupori requesl)

PLUS, we'll waive your local service connection fee - a savings of up to $4U)OI

And give you $75 CASH BACK'to spend any way you wantl

As an added bonus, order DIRECTve service from BellSouth, and you'll gel aD/REave system

and standard professional Installation.for up to four rooms - FREE!

Only BellSouth delivers the quality, service and reliability you deserve.

To sign up, call us today toll free at 1.877.315.8253,
Monday through Friday, 8 a.m. - 7 p.m. EST and Saturday, 8 a.m. - 5 p.m. EST.
Or visit us online any time at bellsouth.com/welcome.

.Para espaiiol por favor 1I0me 011.888.688.7784.
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» How can you enjoy $249 in savings? uBundling" is the answer.

Dear Somuel Adams:

Simplilying ptr life. Giving yeo mont for Jess money. lhat', whot the BellSiouU,' Value Answen" bundle is 011 about. ThiS specktl
bundle ofI'ers t'J1CWe feah.lres than compurable plans from othercompanies-Wtlh extra annual scMngs too.

8ecome Q 8ellSouth'" Complete Choice" pion' customer and .,uIH enjov unrmited local celfingand '$pocQ features thollet yuu
manage your cals. yotlll also becotne~ible lot$S monthly sailings on other .5ef'Yices. inclucflOg high-speed Internet. Cingulur
Wireless" ond DtREeTV"' Service. Add the BeIISouth" Un~ited Plcn for long "stance and' you can double 'YOUr saWlgs up to $10 Q

month.The two bundle options below include Complete Choke and highlight how VOUcQR slart saving tQc;k;Iy.

» with the NicIceI Value Plan

....ISouth complete Clloice plan. ""'.....
unlimited local caNing Ol'ld rrdtpf. calHng
fdures suchas Coler JO DeIt.... Cal Woiting,.
Call BIoc:k. Call Forwarding and mere.

- ..11SouIh· _ Value plan kwlo<lg
dslonce coils to anywhere in the U.s..
anytime.. for only 5 cenl5 per minul&.
As 0 bonus. you'll rtICtJiv&100free minufH

oach monIh"" tine rn<>o1IIw.

$36-t5/month'

Save up to $165 _ the... \'*01'"

» with the Unlimited Plan for
long distance
.. BeRSoulh Complete Choke ptcm

.. leHSouth Unr/l1lited Pbt for long
dfstance coIing anywhertt"" the u.s..
anytime. {or one low monthly rcH.
Gel $2S cashbacl:

$S4.'''montll'
ScJVe up to $249 _ ...-V-
$25 Cash Back'

IeIISouth also gives you eJltra benefits no oIhercompanycan a&r.:
It Get all these service'S from 8t:ftSouth-1ocol1ong Qstonce.lnt«nationol.lnternet.:Cingular Wnless.ond DIR~CJVservice
• Award-winning customer service
• Customized bundles ltlot fit \IOl.lr lifestyle with 4IIdro savings

Sign up We:- it's lao late.
These ott'ers areonly awilable for a Jrmited time. so sign up today. To get 01 the senliCes you need. cosh back. special SOV;llQ5.
and our oward-winning customer secvice. coll1.877.294.21OS lcxby.

Sincerety.

t:rm s. Whitehead
VIce President, ConsumerSegment MarketIng

Get up to S25 cash bad with Bel/South Answers:
Hurry; offerends soon..
Cofll.877.294~2JOS or visit bel/$outh.comtcoshback.
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P.O. Box 5305'10
Birmingham. Al35253-0S90

tN13lAE~41114

Gene Dry
1328 Octavia Sl
New Orleans,LA 70115-4225
IL.nl,...,n,.IIJ,I..L,I..I,I..IJ.I,I..,L1I..I...II,1

Dear Gene Dry,
Simple is good, and here's an offer thats simply perfect for you.

For just $44.99Q month for 12 months:
you'll get the BellSouth'" UnRmited Answen'" Bundle, which includes:

• BeIiSouth· Unlimited Plan for long distance..24 hours a day. 7 days a-week!

• Unlimited local service

• 8elfSouth· Voice Mailservice•.so you never miss a call. CNoilabie upon reqUl!$t~

• Caller 10 Deluxe, Call Waiting Deluxe, Cau Return (-69), Three-Way Calling,
Call Forwarding. Call Block and more.'

• lacal service connection "e waived - a savings of up to $41001

This plan is normally $49.99 a month. But, with this special offer, you'll get a $5.00 a month
discount for the first twelve months - a savings of $W.OO!

We" give you a SlOO V1s~ RewardCardplus
$25 CASH BACK(or the Unlimited Plaill'

BellSouth is the one company that offers il all - high-speed tnlernet services. local and long
distance, angular Wireless" and OIREClV· service.

Ask us how to get a free D1REClV· DVR. plus a standard OIREClV" System for up to 3 additional
rooms, including standard instoliation.'IAfter $100 mail·in rebate from DIREOV on opproved
credit Programming commitment required.) Plus, ask about great e;cc/usive sports packages
(rom DIREClVI

To sign up for this offer today, call us toll f_ at 1.888.247.4184.
Monday through Friday, Ba.m. -7 p.m. eST and Saturday, 8 a.m. - 5 p.m- EST
and be sure to mention promocode MOS.
Or visit us online any time at belisouth.com/weicome.

Sincerely,

.~~~

;i-,.

".-:,

Corlos A. Salinas
Senior Director. Consumer Marketing Para ••pafiol porfavor Uame Gl1.I71.$n.2139.
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W.nt to .Impllfy your life?
If so, let US make tIllngs easier with this
special Offer. You11 love It.

Why B.nSouth?
Only BeIlSouth delivers the qU;ollty, servlGe,
reli.b1IIty, end sevlngs you deserve. There's
no need to go anywhere else.

See for your••lf.
Sign up with Bel/South today and save.

HOwMuch Can I Save?
Your Speelel Offer

For just $58.83 per month,

LAleII c",IRng Pia.,
• Reslden~11 Uno With Unlimited Local Cilil
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o BlUSoultl8 Nickol 5avlno" valuo plln
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Welcome to BellSouth! Page I of!

> Welcome to Bel/South! •
be
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Want to see some real heroic:s?
We have a money-savlng offer that Is just
right (or you.

Why BellSouth?
That's easy. BeIlSouth deliver.; the quafity,
service, reliability, and savings you deserve.
There's no need to go anywhere eise.

see far yourself.
Sign up with Bel/South today andsave.

••• w.. _
- HowMuch Can I Save?

. Your Special Offer

For just $76.62 per month,

....... CIoI11ng .....:
• __Iune _ Unlimited lo

Long·D....nce pr..:
• 8eIISouthe Bask: Unhmlted n Sav
Plan

DJR£<:Wtl,
• oIR&:JV" __ fi"om IlellSoulh

PIu-.you also get:
• 2 Free Features
• $41.00 Connection Fa WaJW:dI
• $2S cash back. for Bask: unlimIted
• seiSDUth8 Voice Mail Service

orderllOw
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Copyright 1995-2005 BellSouth Corp. Aa Rights Reserved.
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. :saiii;,gs Start Here-

Get r..dy to Ave.
This Offer Is exactly whal you -have been
waiting for.

Why senSouth?
That's easy. Dependability, clarity,
compelillve pricing, and great deals.
BeIlSou!h -has the right offer for you.

see for your••lf.
Sign up with BellSou!h today and save.

How Much Can I Save?

Your Special Offer

For just $84.'4 per month,

L_I caU11\ll Pion'
• SollSouthe Complott ChOI,," Pion

Lol\ll DIIIA... Pion'
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

DOCKET NO. P-1OO, SUB 72b

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Implementation of Session Law 2003-91 , )
Senate Bill 814 Titled "An Act to Clarify the )
Law Regarding Competitive and DeregUlated )
Offerings of Telecommunications Services" )

ORDER RULING ON MOTION
REGARDING PROMOTIONS

BY THE COMMISSION: On June 25, 2004, the Public Staff filed a Motion for
Order Concerning Eligibility for One-Day Notice and ILECs' Obligations to Offer
Promotions to Resellers. On July 7, 2004, the Commission issued an Order Seeking
Comments on the Public Staff's Motion Regarding Promotions with initial comments due
no later than August 6, 2004 and reply comments August 24, 2004. The following
parties or groups of parties filed timely initial comments: the Public Staff; BeliSouth
Telecommunications, Inc. (BeIiSouth); Time Warner Telecom of North Carolina, L.P.,
US LEC of North Carolina, Inc., and Southeastern Competitive Carriers Association
(collectively, the "Joint Commenters"); and ALLTEL Carolina, Inc., Carolina Telephone
and Telegraph Company, Central Telephone Company, and Verizon South Inc.
(collectively, the "ILECs").

By Supplemental Order issued on August 24, 2004, the Commission granted the
Public Staffs Motion for an extension of time until August 31, 2004, for all parties to file
reply comments. The following parties filed timely reply comments: the Public Staff,
BeliSouth, Verizon South Inc. (Verizon), and Carolina Telephone and Telegraph
Company (Carolina) and Central Telephone Company (Central) (collectively, "Sprint").

PUBLIC STAFF'S MOTION

The Public Staff's Motion sought the Commission's further guidance on the
proper construction of the provision in G.S. 62-133.5(f) authorizing the filing on one
day's notice and without Commission approval of

any promotion or bundled service offering for residence or business
customers involving both regulated and nonregulated services that feature
price discounts that apply exclusively to services not regulated by the
Commission.

G.S. 62-133.5(f). Specifically, the Public Staff sought guidance on construction of the
statutory language as it relates to matters regarding promotional discountslnonregulated

(.



service as set forth below. In addition, the Public Staff sought guidance, also as set
forth below, on the application of the resale obligation created by TA96.

A. Promotional Discounts/Nonregulated Service

1) Are gift cards, checks, coupons for checks or similar types of benefits
promotional discounts or nonregulated services, as Carolina/Central have contended?

The Public Staff argued that bill credits, gift cards, checks or coupons offered to
customers by a company's regulated business as a promotion to encourage
subscription to a regulated service are promotions featuring price discounts. When
inducements such as gift cards are given in exchange for subscription to both regulated
and nonregulated services, the customer effectively receives a price discount even
though the company's tariffed price for the regulated service remains unchanged. It is
irrelevant whether the cost of the telecommunications service is directly affected or the
customer reduces his expenses elsewhere through use of a gift card, check or coupon.
The Public Staff further stated that gift card type promotions are not telecommunications
services.

The Joint Commenters noted that, while not "services" according to the
definition in G.S. 62-3(27), gift cards, checks, coupons and similar incentives are
discounts offered to induce customers to purchase certain specified services. In order to
invoke the one-day notice provision of Section 62-133.5(f) applicable when a discount
applies solely to nonregulated services, the company offering the promotional discount
has the burden of establishing that such discount applies only to the nonregulated
portion of a mixed or bundled regulated/nonregulated service offering.

BellSouth contended that gift cards, checks, coupons for checks and similar
types of benefits are marketing incentives. According to BeliSouth, such incentives are
not telecommunications services, nor are they promotional discounts, since customers
are not provided a reduction, i.e., a discount, from the retail price of the service(s)
offered in conjunction with the incentive(s).

According to the ILECs, gift cards, checks, coupons for checks and similar types
of benefits are themselves nonregulated services. Sprint maintained in its reply
comments that any services, such as gift cards, checks or check coupons, not
contained in Carolina's and Central's General Subscriber Services or Intrastate Access
Tariffs are not regUlated by the Commission and are, therefore, nonregulated services.
Verizon noted in its reply comments that gift cards, checks and coupons are marketing
incentives, not regUlated services. Verizon further stated that gift card type incentives
cannot be considered promotional discounts because they cannot be used to reduce
the retail price a customer pays for regUlated services.
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DISCUSSION OF QUESTION A-1

The Commission agrees with the Joint Commenters and the Public Staff
inasmuch as they argued (1) that gift cards, checks, check coupons and similar benefits
offered as an inducement to purchase telecommunication services are not themselves
services (regulated or nonregulated) offered by a public utility, and (2) that such
inducements are promotional discounts nonetheless. The Commission is persuaded
that anything of economic value paid, given, or offered to a customer to promote or
induce purchase of a bundled service offering of both regulated and nonregulated
telecommunications services is a promotional discount. Gift cards and similar benefits
or incentives are not services offered by a public utility and they are not being offered by
local exchange carriers as either regulated or nonregulated services. However, when
such benefits are offered to induce the purchase of regulated andlor nonregulated
services these benefits are promotional discounts. While the retail price to the customer
of neither the regulated or nonregulated portions of the bundle is necessarily lowered as
part of gift card type promotions, the customer nevertheless receives the offered bundle
for a savings because the gift card, check, coupon for check, or other thing of value
provided returns value to the customer for the purchase of a bundle. The customer
does not receive this savings or value unless he purchases the specified bundle
associated with the promotion. Thus, because the savings or benefit is received only in
exchange for the purchase of the bundle, the bundle is in effect discounted to the
customer by the amount of the monetary benefit or thing of value provided in return.1

2) If such benefits are promotional discounts rather than nonregulated services, in
what cases are the promotional discounts considered "price discounts that apply
exclusively to services not regulated by the Commission"?

The Public Staff argued that, only when the benefit of promotional discounts is
funded solely from nonregulated operations of the local exchange carrier, are such
discounts price discounts that apply exclusively to services not regulated by the
Commission. The Public Staff stated that since the statute restricts the one-day notice
provision to cases in which price discounts apply exclusively to services not regulated
by the Commission, the burden rests on the company offering the promotional discount
to establish that the promotional discount applies exclusively to nonregulated services,
i.e, is funded from nonregulated operations. The Public Staff commented that a bundle
typically has one price for two or more services, making it impossible to discern, without
further information, which services in the bundle have been discounted.

The Joint Commenters implicitly agreed that a price discount applies
exclusively to nonregulated services when a promotion is funded solely from
nonregulated service offerings and the revenue from the regulated portion of a mixed
offering is "booked" at the full retail rate or value. The Joint Commenters stated that to

1 Also, as discussed below in Part B of this Order, the real price of the 5elVice eventually
becomes the retail price minus the value received for purchasing the selVice, i.e., the price is discounted
by the value received. After a promotion is offered for a long enough period of time, the tariffed retail
price is then no longer the real price.

3
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the extent a LEC seeks to invoke the one-day notice provision of G.S. 62-133.5(f) with
respect to gift card type incentives, the burden should be on the LEC to demonstrate
that the promotional discount generated by the incentive is solely applied to (charged
against) the nonregulated portion of any mixed bundle of regulated and nonregulated
services. According to the Joint Commenters, if the regulated portions of a bundled
offering are accounted for or "booked" at less than the retail value of the regulated
services, then the discount does not apply exclusively to nonregulated services and the
one-day notice provision of G.S. 62-133.5 is not applicable to the LEC's promotion.

BellSouth stated that since these benefits are not promotional discounts,
Question A-2 is not applicable.

The ILEes also found Question A-2 inapplicable since they argued that gift card
type benefits are not promotional discounts, but are nonregulated marketing incentives.
However, the ILECs, Verizon and Sprint suggest that if a promotion is found to feature a
price discount for sUbscription to a bundled service offering of regUlated and
nonregulated services, and the offering company does not lower or in any way alter the
price for the regulated service portion of the bundle, it is fairly simple to determine that
the discount for the promotional offering was applied exclusively to the nonregulated
service. Therefore the one-day notice of Section 133.5(f) would apply to the promotion.

DISCUSSION OF QUESTION A-2

Promotional discounts are considered "price discounts that apply exclusively to
services not regulated by the Commission" when the benefit of the discount is funded
solely from or charged against the nonregulated operations of the local exchange
carrier. The LEC2 is entitled to invoke the one-day notice provision of G.S. 62-133.5(f)
when the promotional discount is not used to lower retail revenues of any regUlated
service offered as part of a mixed bundle, but is instead applied to or accounted for
against revenues for nonregulated services contained in the bundle.

3) Does the source of the discount offered in a promotion, i.e., from regulated or
nonregulated operafions or both, determine whether a one- or five-day notice is required
if the promotion otherwise qualifies as a one business-day promotion?

The Public Staff stated that, if the price of the regUlated and nonregulated
services in the bundle is lower than the sum of the individual prices, it is reasonable to
conclude that the price of one or more of the services in the bundle has been
discounted. The Public Staff argued that additional information is needed to confirm that
such a discount was applied only to the nonregulated service(s) in the bundle. In some
cases, the nonregulated services are not available individually, so it is not always
possible to determine the price of the individual services. The Public Staff believes that
the regulated company has an obligation to specify whether the marketing incentive or
price discount is proVided by or charged against regulated or nonregulated operations. If

2 The Commission uses the telTO "LEC· to refer to local exchange carriers, including competing
local providers, unless otherwise stated.
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the regulated operations of the company will record the tariffed price of the regulated
service as revenue (or, conversely, if the cost of the promotion is not recorded as a
regulated expense), it is reasonable to conclude that the price discount has been taken
only on the nonregulated service(s) in the bundle, qualifying the promotional offer for the
one business day notice provision. Otherwise, an ILEC bundle or promotion must be
made under the five busineSS-day provision of the ILEC tariffs. Specification of the
source of the price discount is a reliable, determinative factor for ensuring that notice of
the promotion or bundle has been properly filed.

The Joint Commenters stated that in order to use the one-day notice provision,
the company offering the promotional discount has the burden of showing that the
exclusive source of funding for any promotional discount offered as an incentive to
purchase a mixed bundle is nonregulated service operations. The Joint Commenters
believe the source should be identified through accounting records that will show
whether any discount was applied to or accounted for against regulated service
operations or nonregulated service operations.

BellSouth emphasized that it is not the accounting treatment of the benefit or
marketing incentive that determines the proper notice period, but whether a price
discount is being offered. BeliSouth maintained that gift card type promotions are mere
incentives and do not provide price discounts against the services offered, since such
promotions do not impact or reduce the retail price of the bundled service package
purchased by the customer.

The ILECs again stated that the only necessary test for determining whether
there is a discount applicable exclusively to the nonregulated services in a mixed bundle
is to determine whether the price for any regulated services in the bundle has been
lowered. If the price for a regulated service has been lowered, a five-day notice filing is
required. If a price discount is present without any lowering of the regulated price, the
Commission must determine that the discount was applied exclusively to the
nonregulated service in the bundled offering and that one-day notice to the Commission
of the promotion is all that is required. The ILECs maintained that if services in a bundle
or promotion offered by a company operating under price regulation include any
nonregulated service, there should be no consideration of the source of the funds for
the promotion or discount.

DISCUSSION OF QUESTION A-3

Whether a new promotion featuring a price discount applies exclusively to
services not regulated by the Commission is what determines whether a LEC is entitled
to invoke the one-day notice provision ofG.S. 62-133.5(f). Accordingly, the real
question raised by the Public Staff's Motion is whether the source of funding for a
promotional discount must come from nonregulated service operations in order for a
LEC to establish that the featured promotional price discount applies exclusively to
services not regUlated by the Commission. The Commission believes, as argued by the
Public Staff and the Joint Commenters, that the source of funding for any promotional
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discount is determinative of whether the discount "applies exclusively to services not
regulated by the Commission." If the discount is funded in whole or in part by charging
it to a regulated service or the regulated service operations, then it would not apply
exclusively to nonregulated services or operations and the LEC offering the promotion
would not be entitled to avail itself of the one-day notice provision.

4) If the source of the discount determines whether a one- or five-day notice is
required, should the Commission require that [a LEC] specify in its filing whether the
benefit offered in conjunction with a promotion is funded by nonregulated operations,
regulated operations, or both so that the Public Staff can determine whether the
promotion is properly filed?

The Public Staff in effect argued that if the source of funding is determinative of
whether a promotion "appl[ies] exclusively to services not regulated by the Commission"
and therefore the Commission need only receive one day's notice prior to the effective
date of the promotion, then the Commission's Order dated January 2, 2004 must be
expanded to include a specification of the source of the funding for the promotional
discount. The Public Staff claimed that without further information from companies
regarding the source of a promotional discount, the Public Staff and Commission are
unable to monitor promotions and to ensure that the proper amount of notice has been
given..

The Joint Commenters requested the Commission to impose upon LECs
seeking to invoke the one-day notice provision in G.S. 62-133.5(f) the requirement that
their notices contain more specific information in support of their filings made pursuant
to the one-day notice provision of the statute. The Joint Commenters proposed a rule
that would address the LEC's internal accounting procedures as they may relate to
G.S. 62-133.5(f). The Joint Commenters stated that without the adoption of appropriate
and detailed protective mechanisms and gUidance concerning LEC bundling and
promotions, the one-day notice provision is extremely difficult to administer and could
lead to anticompetitive behavior.

BellSouth argued that the source of funding does not determine the proper
amount of notice and that it is not required by any statute or rule to give any notice of
marketing incentives. BeliSouth reiterated that gift card promotions are marketing
incentives-not promotional discounts that impact the retail price of any service.
Because these types of promotions are not discounts, they do not require any notice
whatsoever pursuant to any North Carolina statute or rule. However, BeliSouth stated
that it "does not object generally to providing information indicating whether marketing
incentives [such as gift card promotions] are funded by regulated andlor non-regulated
operations."

ThelLECs opposed the imposition of any requirement that LECs provide
information in addition to that required by the Commission's Order dated January 2,
2004. The ILECs stated that any requirement by the Commission of anything more than
a statement from carriers describing the promotional/bundled service offerings, and the
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dates during which those offerings would be made available, would suggest that
Commission has approval authority not provided for in G~S. 62-133.5(f). Further, the
ILECs suggested that the Commission's Order dated January 2, 2004 requires more
information in notices of promotional offerings than the statute requires. In its reply,
Sprint answered that the Commission should not require LECs to provide any additional
information regarding the funding source for a promotion. Sprint noted that perhaps the
Public Staff's proposal may be justified for those companies which are rate of return
regulated. However, examination of a price regUlated company's financial accounting
by the Public Staff is not required or appropriate.

DISCUSSION OF QUESTION A-4

While, as discussed above, the Commission finds the source of funding for
promotional discounts, such as gift cards, relevant to the determination of whether a
discount applies exclusively to the nonregulated services in a mixed bundle of services,
thereby qualifying the promotion for the one-day notice requirement, the Commission
rules that there is no need to expand its Order dated January 2, 2004, regarding the
content of notices provided under G.S. 62-133.5(f). Pursuant to the statute at issue, a
LEC is not entitled to give the Commission one business day's notice unless the
promotion or bundled service offering (1) involves both regulated and nonregulated
services and (2) features a price discount that applies exclusively to the nonregulated
services. Therefore, the Commission need not impose a requirement that the LEC
specify the funding source for its promotion in its one-day notice filing. When aLEC
purports to file a one-day notice pursuant to G.S. 62-133.5(f) for a promotional offering
involving both regulated and nonregulated services, it is representing that any discount
applies exclusively to nonregulated services, i.e., that it has chosen to fund any discount
from its nonregulated operations.

Thus, as argued by the ILECs, if a LEC provides the Commission with one-day
notice of a promotion and a price discount is present without any lowering of the
regulated price, the Commission will view the one-day notice as the LEC's
representation that the discount was applied exclusively to the nonregulated service in
the bundled offering in accordance with the reasoning of this Order. The Commission's
decision does not impose internal accounting procedures on the LECs; rather, by
submitting a one-day notice under G.S. 62-133.5(f), a LEC, on its own volition, has
elected to fund its promotion from its nonregulated operations. The Commission still
believes, as asserted by the Public Staff in earlier comments when the Commission was
initially requested to adopt rules related to the notice required under G.S. 62-133.5(f),
that imposing unnecessary "rules' or requirements on notices for promotions and
bundled service offerings could make it more difficult and more time-consuming for
LECs than the Legislature intended when it enacted the one-day notice provision and
exempted these types of offerings from the Commission's approval authority.

In sum, the Commission finds that companies who avail themselves of the one
day notice provision of G.S. 62-133.5(f) necessarily represent that any promotional
discount applies exclusively to the nonregulated portion of a mixed bundle, and that any
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such discount given for the purchase of a mixed bundle will be funded, accounted for or
applied against only the nonregulated portion of the bundle. Therefore, for all regulatory
purposes and required filings, regulated companies must assign the full tariff rate to
sales of (or revenues from) regulated services that were subscribed to as a result of
promotional discounts involving bundled offerings of both regulated and nonregulated
services.3 LECs who invoke the one-day notice provision should keep records
regarding the funding of their promotion and be mindful that they are subject to audit.
See G.S. 62-51.

B. Resale Obligation

1) If a LEG offers a benefit in the form ofa check, a coupon for a check, or anything
else of value for more than ninety days to incent subscription or continued sUbscription
to a regulated service, is it required that the benefit be offered to resellers in addition to
the reseller discount?

The Public Staff alleges that BellSouth's 1FR + 2 Cash Back promotion, which
provides subscribers with a $100 check for subscribing to certain services, is implicated
by Question B-1. The Public Staff argued that when inducements such as gift cards are
offered to promote new or COntinued subscriptions to regulated telecommunications
services, the regulated services are discounted. The reSUlting discount, brought about
by the inducing promotion, should be available to resellers at the discounted resale rate
whenever the promotion is offered for more than 90 days. The FCC's Local
Competition Order makes no distinction between charging a reduced price for service,
and charging the standard tariff rate while awarding the customer with a check or a
coupon for a check.

The Joint Commenters declined to take a position with respect to resale
obligations related to gift card type promotions offered for the purchase of bundles of
both regulated and nonregulated services.

BellSouth stated that gift cards, coupons, etc. are not telecommunications
services and therefore are not sUbject to the resale obligation of TA96. Gift card type
promotions are marketing tools that do not provide end-user customers with a reduction
of the price of the ILEC's services.

The ILECs argued that marketing incentives, gift cards, checks, coupons for
checks, and similar incentives are not telecommunications services and are not subject
to the resale requirements of the Act. Sprint reiterated that the obligation to resell

3 The Commission notes that it is not concerned with the rate of return of price regulated
companies such as the ILECs who filed comments. However, inquiring into the source of funding for
purposes of applying G.S. 133.5(1) Is not the same as inquiring into a company's rate of return. The
Commission's interest is not in a company's margins or profits or in any particular amount of reduction of
revenues; the Commission's interest is in whether the costs (no matter the amount) of a given promotion
were applied to nonregulated services.
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services does not extend to nonregulated services (Le., incentives, gift cards, checks
etc.) offered with regulated services.

DISCUSSION OF QUESTION B-1

At the outset, the Commission notes that Question B-1 does not address mixed
bundles of regulated and nonregulated services. Instead, Question B-1 is directed to
promotions that offer a gift such as a gift card or a check for cash in exchange for
subscribing to regulated services.

Section 251(c)(4) of TA96 addresses the extent to which an ILEC may restrict
resale of its retail telecommunications services. Section 251(c)(4) requires an ILEC "to
offer for resale at wholesale rates any telecommunications service that the carrier

_ provides at retail to subscribers who are not telecommunications carriers." This Section
further requires ILECs "not to prohibit, and not to impose unreasonable or discriminatory
conditions or limitations on, the resale of . , . telecommunications service" provided at
retail to end-user subscribers. Section 252(d)(3) provides that wholesale rates are to be
determined on the basis of rates charged to subscribers.

While gift cards, check coupons and other similar promotions or incentives
offered for the purchase of a regulated telecommunications service are not themselves
services that ILECs offer at retail from their tariffs, they are promotional offerings for
telecommunications services. Promotional offerings are sUbject to the limitations and
conditions set forth by the FCC. In 11 948 of its Local Competition Order", the FCC
stated that Section 251 (c)(4)'s requirement that ILECs resell retail telecommunications
services

makes no exception for promotional or discounted offerings, including
contract and other customer-specific offerings. We therefore conclude that
no basis exists for creating a general exemption from the wholesale
requirement for all promotional or discount service offerings made by
incumbent LECs. [Emphasis added.] A contrary result would permit
incumbent LECs to avoid the statutory resale obligation by shifting their
customers to nonstandard offerings, thereby eviscerating the resale
provisions of the 1996 Act. In discussing promotions here, we are only
referring to price discounts from standard offerings that will remain available
for resale at wholesale rates, i.e., temporary price discounts.

The Commission interprets 11948 of the FCC's Local Competition Order to mean
that an ILEC's duty to resell telecommunications services it offers at retail does not
exclude an ILEC's promotional offerings. The FCC clearly stated that any other
conclusion would allow ILECs routinely to create promotions or nonstandard offerings
just to avoid their resale obligation. The FCC was concerned that ILEC promotions
could become de facto standard offerings that would not be made available to resellers

4 In tha Mattar of Implamantation ofthe Local Competition Provisions in the Telecommunications
Act of 1996, (CC Docket 96-98); First Report and Order, FCC No. 96-325, 11 FCC Red 15499 (ral.
August 8, 1996) ("Local Competition Order").
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and would therefore undercut the duty to resell retail services to resellers at wholesale
rates. The FCC's statement that the subject of its discussion on promotions referred to
"price discounts from standard offerings that will remain available for resale at
wholesale rates, i.e., temporary price discounts," does not define or limit the term
"promotion," as used by the FCC in its Order, to a reduction from the retail price of a
tariffed service. Rather, the FCC was speaking to the temporary nature of a promotion.
The term "promotion" in the context of a sale or advertising campaign usually refers to
an opportunity or offer that is temporary or short-term, rather than one that is more
permanent or 10ng-lastingS The FCC distinguished a promotional price discount from a
"standard offering" that would remain available for sale at retail and therefore available
for resale at the wholesale rate. Contrasted with a promotional offering, a standard
offering is one that is of a more permanent, long-lasting nature. When the reference to
a promotion as a price discount is read in context, the Commission believes it is clear
that the FCC was not stating that a promotion exists only when there is a reduction or

. discount of the retail price of a telecommunications service.·

The Commission's interpretation of 11948 of the FCC's Order is supported by the
Order's next paragraph. In 11949, the FCC immediately began a discussion of whether
"short-term promotional prices' are "retail rates." 'Since resale wholesale rates are
based on retail rates, state commissions setting wholesale rates must know if the rates
for promotions, Le., short-term prices, are "retail rates' that are to be discounted to the
wholesale rates that ILECs must offer to resellers. Because TA96 does not define
"retail rates," the FCC interpreted the meaning of the term as follows:

In view of this ambiguity, we conclude that 'retail rate" should be interpreted
in the light of the pro-competitive policies underlying the 1996 Act. We
recognize that promotions that are limited in length may serve
procompetitive ends through enhancing marketing and sales-based
competition and we do not wish to unnecessarily restrict such offerings. We
believe that, if promotions are of limited duration, their procompetitive
effects will outweigh any potential anticompetitive effect. We therefore
conclude that short-term promotional prices do not constitute retail rates for
the underrying services and are thus not subject to the wholesale rate
obligation.

Thus, short-term promotional prices or nonstandard offerings are not the "retail rate" for
purposes of establishing the wholesale rate. If a promotion is offered for an indefinite
extended period of time, at some point it starts 10 become or look more like a standard

5 The Commission's interpretation is supported by the FCC's opinion and order in In the Matter of
American Communications SelVices, Inc.,(CC Docket 97-100); FCC No. 99-386,14 FCC Red 21579 (reI.
December 23,1999), '111141, 51 (noting that phrases such as 'service.packages' and "Irial offerings'
connote an element of a temporary price discount).

6 The FCC's use oflhe phrase "all promotional or discount service offerings' in 11946 oflhe Local
Compel~ion Order implies a distinction between a promotional service offering and a discount service
offering. That is to say, the FCC appears to have contemplated that an ILEe could offer a promotion thai
would not necessarily resull in a reduced service price per se.

7 Local Competnion Order, 11949.
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